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The Board of Directors in Brazil and its monitoring role









Luciano Carvalho Ventura (*)

For the last twenty years of my professional life I have been an Independent Member of the Board of several companies.  Throughout this period, I have noted the growing importance of Brazilian boards of directors, and the fact that they are increasingly active and accountable before the shareholders who elect their members. Although I have been involved in, and am witness to their development, and despite recent progress, they have still to evolve, mainly in relation to the duties performed by these shareholder management bodies, and which should act as the core of their companies’ good corporate governance. 

One the principal tasks of a board of directors in Brazil, is to provide general guidelines for the company’s business and to monitor the work of Executive Management. It is my intention in this article to specifically cover the Board of Directors’ task of monitoring executive management performance.

Firstly, it must be understood that, despite the collegiate nature of a board of directors in Brazil, the nature of its monitoring duty is also very individual, insofar that Brazilian legislation clearly establishes that “in carrying out their tasks, the administrators (directors and executive management) shall exercise the care and diligence that any active and upright person exercises in administering his/her own business”.

Secondly, all boards of directors can and should have the support of the independent auditors, the internal auditors, and shareholder appointed audit board, and the audit committee.

Let us examine in detail how these firms and committees can effectively provide the support required for the board of directors to perform its duty of supervising the management performance of the company’s senior executives.

Regarding the independent auditors, Brazilian boards of directors seem to have, at last, “woken up” to this responsibility, in that they are now striving to intensify their relationship with these vital allies in monitoring executive management performance.  Even the law itself establishes that, among a board’s duties is that of “selecting and dismissing the independent auditors, if any”. It is true, of course, that, until relatively recently, in Brazil, the independent auditors’ professional contact with their client companies was always with the senior financial manager, who, as a rule, negotiated their fees and payments in a blatant conflict of interests. Today, in most companies, the relationship involving reporting and rendering a full account of the independent auditors’ activities is with the board of directors, either directly or via the audit committee. This practice is regarded as very positive for the board of directors, for the firm of independent auditors, and for the company as a whole, in that the partner in charge of the independent audit work attends full board meetings at least twice a year. Here, he/she can speak freely and also answer any questions that the board might have relating to the audit work carried out and reports issued, even in cases where the board has the support of an audit committee.

In turn, the internal auditors, regardless of whether they are members of the company or outsourced, now receive closer attention from the board, since the latter has more clearly perceived the great value of their role, which includes accounting, internal controls, risk monitoring, and even protecting company assets. Also, the internal auditors are hierarchically or functionally subordinated to the board of directors or to its audit committee.

The Shareholder Appointed Audit Board, shareholder management board governed by Brazilian Corporation Law, is almost unique in worldwide thanks to its official nature and scope of action, and can also assist the Board of Directors in its monitoring work. This applies despite such Audit Board’s subordination to the general assembly of shareholders, and its principal objective, which is to “monitor, through any one of its members, the actions of the administrators (Board of Directors and Executive Management)”. Based on this law, the scope of the Shareholder Audit Board’s duty includes any act of management carried out by the administrators or those delegated to any company employee.  The Shareholder Audit Board’s authority to carry out in-depth monitoring work arises from the fact that it is subordinate only to the general assembly of shareholders. 

Lastly, there is the audit committee, the most important support mechanism for the board of directors in its task of monitoring executive management.  This body, commonly found in US companies, prior even to the Sarbanes-Oxley Act, has only recently begun to appear in many Brazilian companies, even those not listed in any US stock exchange. As a rule, in Brazil, these audit committees follow the US system and are composed of board members. The only difference is that, some committees include external members with in-depth experience and a prior audit background, without necessarily being a member of the board of directors.  

In conclusion, I have no doubt that the role of the board of directors will continue gaining importance in the Brazilian business world. Its counterpart will be increased responsibility before the shareholders who elect its members to defend the interests of their companies and to represent all the shareholders in the management of such companies. In my opinion, it is vital that today’s, and, especially, tomorrow’s, boards of directors become aware of, and be prepared for, being held far more strictly accountable to the shareholders, regardless of the area of activity.  Everything points to the likelihood that, unlike in today’s business world, this accountability will take several forms, including via legal means available under Brazilian Corporation Law.  There is also no doubt whatsoever, that the duty of monitoring the performance of executive management will number among the chief duties of the board of directors.     

(*) Luciano Carvalho Ventura is an independent board member of listed and private companies.
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