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INTRODUCTION

Ladies and Gentlemen - Good afternoon.  I am very happy to be here with you and to take part in this important event covering a topic that I’ve been involved with for the last twenty years of my professional life – Corporate Governance. If you don’t like my presentation it is my fault but if you do it is because I got inspiration from that Master of Masters, Wolfgang Amadeus Mozart.

1) BRAZIL TODAY

Present-day Brazil is a country of unique political, social, geographic, and economic peculiarities.  For the first time in its history it is governed by the Labor Party, a leftist social government with an orthodox economic policy.  President Luis Inácio Lula da Silva, three times defeated in past elections, won the last Brazilian presidential election, with an impressive total of fifty-two million votes.  President Lula arrived at the Planalto Palace, the seat of the Brazilian government, democratically elected by over sixty-one percent of Brazilian voters, and entrusted with the enormous task of redressing the country’s historic social debt to millions of Brazilians who are excluded from the consumer population, members of a total population of one hundred and seventy million, the fifth largest in the world.  Brazil is rich in natural resources with its geographic extension of eight point five million square kilometers, and farming frontiers with the potential for vast expansion.  The country has a GDP of close to five hundred billion US dollars, ranking it in twelfth place in the world’s economies. Despite this, Brazil has vast regional economic differences, specially, the north and south, and large people’s revenue imbalances. Also, in the opinion of Alvin Toffler, Brazil is now undergoing three major waves of change, Agriculture, the Old Economy, and the New Economy.  As a result of opening up its economy a little more than ten years ago, Brazil has become increasingly globalized. 

This is the environment in which corporate governance is taking shape and flourishing in Brazilian business

2) THE PAST AND THE FUTURE OF CORPORATE GOVERNANCE

The truth is that corporate governance is a very ancient topic, although the modern approach is very new. 

When prehistoric man and his peers got together and carried out an economic activity, like, a hunting expedition, planting for food, or even breeding domestic animals, they were living by business rules.  So, despite being fairly rudimentary, corporate governance was clearly present in these economic activities.   But, on the other hand, if we consider that the term Corporate Governance was used for the first time in the US a mere twenty years ago, we also see that the modern approach to such an ancient topic is really very recent. 

As far as the future is concerned, Corporate Governance is here to stay.  It is clearly not just a passing fad in today’s business world, and the reasons for its structured format and growing importance are legion.  Examples of its effectiveness are its contribution to resolving conflicts of interest in large corporations, to separating ownership from management, dealing with the growing and unavoitable process of globalization, and even recuperating the powers of a company’s shareholders (who are the chief players in the business world) from the often hostile power of its executive board.  But the most important reason for its existence is that economic relations are mutating all over the world.  For example, the importance of the employer/employee relationship is waning in the context of economic capital relationship, especially if we consider the other reasons I have just given.  There is no doubt that Corporate Governance is the best tool for handling economic capital relationships. 

3) THE LEGAL STRUCTURE OF CORPORATE GOVERNANCE.

The legal structure of Corporate Governance in Brazil is based on the 1976 Corporation Law, its  recent amendments, and on the New Code of Civil Procedures that came into force earlier this year.  Let us examine the Corporation Law where Corporate Governance has found its most fertile ground.

Among other points, Brazilian corporate legislation seeks to discipline relations between shareholders in general, regardless of whether they are majority or minority investors, and to offer them the means to run their companies.  In the context of corporate relations, the law’s main objective is to define shareholder rights and responsibilities.  Among its management tools, Brazilian legislation requires a General Shareholders’ Meeting, a Board of Directors, an Executive Board, and another management mechanism, almost unknown in other countries, the shareholder elected Audit Board.

In the General Meeting, shareholders have the power to decide on all company-related business.  It must be held annually, summons is required to be easy, and the Assembly can take place with the presence of a reasonable number of shareholders.  It is here that all members of the Board of Directors are elected.   

In Brazil, a Board of Directors, which, as everyone knows, is the core of a company’s Corporate Governance, is only mandatory for listed corporations, mixed (private and government) capital companies, and authorized capital companies. However, medium and large family businesses are increasingly turning to this important shareholder management tool, usually at the time they successfully transfer the company from the second to the third generation.  More widely diversified capital, they recognize the need to separate ownership from management. The last available Brazilian survey of the composition of listed company boards showed that twenty-eight percent of Boards consisted of only three members and that only fifty-two percent had between five and nine members, considered to be the ideal number in Brazil.  But the good news was that in almost sixty percent of these companies, the positions of Chairman of the Board and of CEO were held by two different individuals.  The rights of minority shareholders to recommend members of the Board were extended with the latest amendment to Brazilian corporate legislation.  Although only at the embryonic stage, the trend to appoint independent board members is increasing, specially, in family businesses.  As a general rule, active Boards hold eight to twelve meetings per year and have the support of technical committees, among them financial, audit, and human resources committees.  Although they chiefly concentrate on monitoring company operations, these boards are little by little becoming more involved in other equally important roles, like strategy and executive selection and evaluation, and direct relationships with the external auditors.

As in the US, Executive Management that, for so long, ruled Brazilian companies, is slowly learning to coexist with the Board of Directors, which, in addition to selecting and dismissing senior company officers, also guides and monitors their actions.

A word also about that unique shareholder management tool, the Audit Board, which should not be confused with the Board of Directors’ Audit Committee.  Members of the Audit Board are elected by the shareholders and are accountable only to then.  This Board’s chief role is to monitor the management activities of the Board of Directors and of the Executive Board.  During the Annual General Shareholders’ Meeting, the minority shareholders usually elect one or two among three to five of the Audit Board members, always for a one-year term of office to which they may be re-elected. 

Lastly, a word about the external auditors.  Several independent audit firms meeting international working standards are now active in Brazil.  Their presence closes the circle of mechanisms whereby a company’s shareholders can ensure good Corporate Governance practices.  It is mandatory for listed companies to retain external auditors and this practice is now very common in private organizations.

4) CORPORATE GOVERNANCE REGULATING AGENTS
The chief regulating agent for listed companies in Brazil is the CVM, an institution very similar to the US Securities and Exchange Commission.

BOVESPA – the São Paulo Stock Exchange - is a vital regulating agent in the Brazilian capital market, whose members number five hundred listed companies.  As part of a drive to encourage the implementation of good Corporate Governance practices, a sine qua non for developing and reinforcing any capital market, a few years ago, BOVESPA introduced its “New Market” where only the shares of companies complaning to some Corporate Governance practices may be traded at its three existing levels.  At present, thirty-one companies trade at these three New Market levels. 

Of course, we cannot fail to mention the Courts of Justice as a Corporate Governance regulating agent in Brazil, although the trend, specially in the case of family businesses, is to resort to special arbitration courts.

5) CORPORATE GOVERNANCE INDUCTION AGENTS
The Brazilian Government itself seeks to be a Corporate Governance Induction Agents, mainly due to the need to attract foreign capital and to the slow but irreversible democratization of Brazilian capitalism. 

Labor Party economists are aware that the even distribution of wealth and, consequently, of income, is only possible with more democratic capital in a strong and widely distributed capital market.  And these markets such as this only flourish in a good Corporate Governance environment.  In his first address to the nation, the president-elect repeated his government’s commitment to the capital market. In practical terms, several actions to strengthen the capital market were announced during the Labor Party campaign. Among them was the allocation of a percentage of workers assistance funds to the share market. This would be through the appropriation of the savings available in these special funds created to benefit the worker, to companies with good corporate governance and enhanced investor protection through increased transparency of information, compliance with contractual relationships, protection of minority shareholders, and more pertinent legislation.  Additionally, any incentive for the growth of pension funds, also a program of the new government, is likely to favor good Corporate Governance practices in Brazilian companies, since these powerful institutional investors apply increasing pressure for improved Corporate Governance practices in all capital markets. 

A good example is the Brazilian Government’s “Corporate Governance Practices Incentive Program” for clients of its main development bank, the BNDES, which is larger even than the Interamerican Development Bank and almost the size of the World Bank.  Thanks to its size and actions, this bank has become an important and determining presence on the Brazilian economic scene. 

6) ACTIVE CORPORATE GOVERNANCE AGENTS
Among Brazil’s many Active Corporate Governance Agents, I should like to mention pension funds, which are taking an increasingly aggressive role as institutional shareholders, foreign pension funds, investment funds that focus on Corporate Governance, minority shareholder associations, like ANIMEC, the National Capital Market Investors’ Association, and, most important of all, the IBGC, the Brazilian Institute of Corporate Governance.

The IBGC is a non-government organization and was founded in 1995 to know, develop, and foster best Corporate Governance ideals and practices all over Brazil. Today the Institution has over 400 members and has launched the “Brazilian Code of Best Corporate Governance Practices”.  This Code covers practices relating to shareholders, the Board of Directors, the CEO, the Independent Auditors, the Audit Board, ethics, and conflicts of interests.   The Institution holds monthly talks, debate forums, carries out surveys, and, most importantly, organizes its own in-depth training program, all relating exclusively to Corporate Governance matters. Two hundred and eighty members attended its last annual congress.  In July 2004, in Rio de Janeiro, the Brazilian Institute of Corporate Governance will co-sponsor the Annual Congress of the ICGN - International Corporate Governance Network -, the world’s leading Corporate Governance association.

Thank you very much for your attention.

PAGE  
6

