BRAZILIAN INSTITUTE OF CORPORATE GOVERNANCE

CODE OF BEST PRACTICE

In general the code of best practive focus on the board of directors. Coporarte governance, however, includes the owners, the board of directors and its committees,the chief executive officer, the independent auditors and the fiscal board. This code attempts to cover corporate governance.

The “Top Management Summit” held at Itu, SP, on April 10-12, 1997, developed a number of positions related to corporate governance. Based on these the Dom Cabral Foundation edited a document titled “Governança Corporativa, Subsídios ao Código Brasileiro de Melhores Práticas”. Some of these suggestions have been considered in  the present code.

The Board of Directors

The Mission of the Board of Directors

The misson of the board of directors isto maximise shareholder value.

The board of directors  should pursue the objectives, values and beliefs of the shareholders.

The authority of the board of directors 

Article 142 of the Company Law determines the authority of the board of directors. Special emphasis should be given to strategy formulation, election and dismissal of officers, supervion and control of management, and election and dismissal of independent auditors.

The activities of the board of directors should be especified in writing clarifyin its authorities and responsabilities in order to avoid conflicts with the chief executive officer.

The board of directors should stimulate the creation of a formal code of ------- for the company.

The boarf of directors, having access to any company information, should avoid getting involved in operating matters of the company.

Commitiees of the board of director

Many if the activities of the borad of directors need detailed analysis that is not possible to do during the board meetings. Committees should therefore be formed withj a few board  members each, for example, committees for nominations, audit, remuneration etc. Each committee studies its area and prepares porposalk for decisions. Only the full board of directors can made decisions.

Independent auditors

The board of directors, or its audit committee (if existing), negotiates with the independent auditors in order to establish the scope of the audit, time schedule and price.

The size of the board of directors

The size of the board of directors should be as small as possible, and, depending on the requirements of the company should vary between 5 na 9 members.

Executive session of the board of directors

It is the function of the board to evaluate officers and management. Regularly scheduled executuive sessions among the external and the independent board members should be held as a matter of course, thus disarmimg concern over na action that may otherwise be perceibed as unusual and threatening.

Participation of non-members in the board meetings

Key company personnel may occasionally be invited to a board meeting in order to make presentation of their activities.

Evalution of the board and the indvidual board member

Every year there should be a formal evalution of the performance of the board as a whole and of each individual board member. The evaluation system should be adapted to the needs of each company.

The board member

Personal characteristics of the board member

Each board member should have

· personal integrity,

· capacity to read and uderstand financial statements,

· absence of conflicts of interests with the company,

· time availability, and

· motivation

Core competencies of the board of directors

The following experiences and competencies should be available among the members or the board of directors:

· experience from good boards,

· experience as chief executive officer,

· experience of crisis management,

· knowledge of  finance,

· knowledge of accouting,

· knowledge of the industry of the company,

· knowledge of the international market,

· contacts of value for the company.

The board should have a diversity of background, knowledge and expereince.

The majority of the board members should be independent (for definition of independence, see below).

Length of service

The length of service should be defined. The term should be short, varying between one and three years. Re-election should be possible after a formal perfomance evalution. Re-eleciton should not be automatic.

Age limit

Some people are unproductive long before they reach 60 years of age. Others are very productiver at 75. If the term is short, and the formal performance evaluation efficient, there is no reason for having na age limit.

Change of occupation of the board member

The main occupation of the board member is often na important factor is his or her ------------. When there is a change in the main accupation, thje board member should resign. The nominating committee should analyse the convenience of a re-election.

Remuneration

The board member should be remunerated based on the time dedicated to the company. His or her hourly rate should be comparable with the theoretically calculated hourly rate of the chief executive officer.

Independent advice

The board member should have the possibility to get independent advice from external professionals (lawyers, auditors, tax specialists etc) to be paid by the company in order to obtain a second opinion. The board should prepare a written instruction for independent advice.

Independence

The fundamental reason for the importance of independence isto avoid conflict of interests.

Independent board member 

A majority of the board members should be independent. A board member is independent if he or she

· has no link to the company besides the board position and the possession of shares of the company,

· has never been employed by the company or any or its subsidiaries or associate companies,

· provides no services or products to the company,

· is not employed by any firm providing major services or products to the company,

· is not the spouse or first and second degree relative to any officer, manager or the ultimate controller of the company,

· is not receiving any compensation from the company other than board remuneration and dividends if shareholder.

The board member should work for the good of the company and consequently for all the shareholders. The board members should try to maintain maximum independence from the shareholder, shareholding group or interested party who might have indicated him or her for board membership.

Classes of independence

There are three classes of boar members:

· independent  (see definition above),]

· external(board members who do not work in the company but who are not independent),

· internal (board members who are employed by the company or its subsidiaries or associates).

The board of directors supervises and controls the officers of the company. It is a typical situation of conflict of interest if you supervise and control yourself. Consequently , one should avoid situations when the same person is both officer and board member.

Chairman  of the board and chief executive officer

One should try to avoid situation when the same person is the chairman of the board and chief executive officer. The logic here is the same as the case above when the same person is both officer and board member.

Lead director

In the case when the chairman of the board and the chief executive officer is the same person it is vital that there is a strong independent board member who is respected by his colleagues and by the industry and who can serve as a lead director to counterbalance the power of the chairman/CEO.

Transparency and Disclosure

The shareholders has the right to get timely and transparent information about the company in wich they have invested.

The efficinedy of the capital market depend on transparent information on their listed companies.

Spokesman of the company

The board of directors should designate one only person to serve as the spokeman of the company in order to avoid the risk of having contradiction between declarations by the chairman, the chief executive officer and others. The executive who servers as a liaison with the capital market has power delegated from the spokeman.

Balanced information

The information distributed by the company should be balanced, They should cover both good and bad news in order for the reader to be able to evalute the company correctly.

Truthful information

The board of directors and the spokeman of the company has to make sure that the information to the shareholders and the capital market is truthful. The company may suffer punishment for false information.

Evaluation system

The system for the evaluation of the board of directors, the individual board members, the chief executive officer and the officers should be explained in the annual report.

Shareholding and remuneration of the board members and the officers

Many foreign code of  best practice recommends that the number of shares and the remuneration of each board member and officer be made public in the annual report.

Corporate governance practices 

The annual report should inform about which code of best practice has been used by the company and explain any deviation by the company from the said code.

Board processes

Evaluation of the chief executive officer

The board of directors should annually made a formal performance evaluation of the chief executive officer.

Succession planning

The board of directors should always have na up-to-date succession plan for the chief executive offficer and other key personnel.

Introduction of new board members

Each new board member should be exposed to na introduction program including a board file with a job description for board members, the last annual reports, the minutes from ordinary and extraordinary general assemlies, the minutes form the board meetings, and other information about the company. The new board member shoudl be introduced to his or her colleagues, to the officers and to key personnel. There should be visits to factories and other places of business. Depending on the type of company additional trainig should be included.

Meetings of the board of directors

Documentation for the meetings

The effectiveness of the board meetings depend to a great extent on the documentation distributed to the board members prior to the meeting. The proposals for decisions should be formulated. The documentation should be in the hands of the boards members well ahead of the weekend prior to the meeting. Each board member should read the documentation carefully and be well prepared for the meeting.

Agenda

The agenda for the board meeting should be prepared by the chairman also considering suggestions from board members and officers.

Minutes of the board meetings

It is important to have a good secretary for the board meetings. All decision should be registered. It is important that the minutes reflect the spirit and the  -------- of the proceedings. Board members should read the minutes with attention.

