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Challenging conflicts for Boards of Directors
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– Full independence cannot be achieved with the existence of financial connections and ideological commitments.  The Independent Member of the Board of Directors is the newest darling of good corporate governance practice manuals. Although still a rare presence on the boards of Brazilian companies, as of early June, when new regulations for quoted companies were introduced for public comment by the NYSE (New York Stock Exchange), the professional free of any company link, became the focus of the global financial market’s attention.  One of these requirements is that the majority of the board of directors consist of independent members. If this requirement is approved, it is very likely to become a requirement for foreign companies traded on the NYSE or, at the very least, a competitive tool in the increasingly skeptical and jittery global financial market.


But what guarantees a director’s independence?  The NYSE has listed some rules, many of them already a part of the recommendations code of the IBGC (Brazilian Institute of Corporate Governance).  However, specialists in this field are campaigning for two other items not included in the NYSE list to ensure that a Board Member retains his/her independence.  The first relates to financial connections, the second to ideological commitment.

The fee dilemma


Says IBMEC (Brazilian Institute of Capital Markets) corporate governance coordinator, Antônio Carlos Vidigal, "No Board Member should receive a fee so high as to ensure his/her corporate economic dependence on the company”.  However, Vidigal also recognizes that effective Board Members dedicate significant time to their companies and must be sufficiently remunerated to maintain such loyalty: “This is a dilemma, and we recognize the utopian nature of total Board Member independence”;


It is the opinion of family firm governance consultant, René Werner, that Board Member independence is closely linked to remuneration.  He believes that a solution would be for the regulating body to impose an across the board fee formula for the boards of publicly quoted companies, based on the calculation of profit distribution to shareholders.  Explains he, “If there are no profits to pay out, Board Members should not be paid, since the company did not attain its target”. 


Vidigal believes that the choice of prominent executives who work for large corporations is an alternative guarantee of independence.  He explains, “A professional should not join a board of directors for the money, but to make contacts, widen his/her experience, and upgrade his/her professional qualifications.” 


Ideological connections can also undermine a Board Member’s independence.  In Brazil, this is an even greater obstacle, since members of boards of directors are commonly regarded as representing the interests of the group that elected them. Ross Kaufman, of the New York law firm, Greenberg Traurig, explains that, in the USA, the concept of independence is linked to management. He explains, “Boards are not linked to any shareholder, mainly because the shareholder basis is more widely distributed.” In Brazil, a Board Member’s ideological commitment is usually quite unequivocal. It is not unusual for these board members to also be employees of or to render services to a shareholder.


Former IBGC president Bengt Hallqvist, and a member of the Boards of Directors of five different companies, confirms that he has been pressured by majority shareholders who have forced him to resign or who have ensured he was not reelected. Affirms he, “I have seen certain groups of shareholders acting to advance their personal or sectorial interests instead of striving for what is best for the company.

New Brazilian Corporation Law (Lei das S.A.) represents a link


A Board Member’s freedom to vote based on his/her own beliefs and in the best interests of the company was threatened by Brazil’s new corporation legislation.  Under article 118, paragraph 8, the vote of any Board Member against any agreement between the shareholders who elected him/her is invalid. 


This innovation was met with dismay by some good corporate governance advocates.  Kaufman was not familiar with the law and his first impression was somewhat negative. Said he, “Isn’t it strange? I don’t see how you can reconcile an article like this with the assumption that a Board Member must act in the interests of all the shareholders". 


It is the opinion of Luciano Ventura, a professional Board Member of three companies, that this change in the law represents a step backward for Brazilian corporate governance. He points out, “In 1976, the law was in line with international practices, and established that boards of directors must vote in favor of company interests.  This article has set us back.” However, he also believes that a genuinely Independent Board Member would not accede to the votes of shareholders who elected him/her, if he/she did not accept its merit.  He explained, “If this were to occur, he would most certainly resign.”

Against conflicts of interest


Ventura sees the Independent Board Member as today’s principal weapon preventing conflicts of interest.  As he says, “They can monitor conflict between controlling and minority shareholders, company officers, and shareholders, suppliers and clients.”


The NYSE has proposed five independence conditions.  One of them prohibits the election of individuals with a financial connection with the company, who are related to any member of company management, or who have been employees of the company or its auditors during the preceding five years. 


– The NYSE’S proposed compulsory independence of members of boards of directors was not welcomed by the CEO of a publicly traded company with the most independent board of directors in all Brazil.  Claims Banco Itaú CEO, Roberto Setúbal, “As a matter of principle, I am against the proposed rule because I don’t believe that just being Independent makes a Board Member better or worse. And, anyway, there is no such thing as absolute independence.” According to Setúbal, it is more important to have a Board Member who gives guidance to company management targeting the real interests of all the shareholders. 


Itaú elected economists Roberto Teixeira da Costa, Pérsio Arida, and Alcides Tápias to its Board of Directors. It is Setúbal’s opinion that the choice of these three names was based on their knowledge and experience, in addition to their ethical, human, and cultural similarities. He explains,"The prestige of independent board members is acknowledged as they make recognizably valuable contributions to company management.”


Since March of this year, Setúbal has also been an Independent Member of the Petrobrás Board of Directors. It is his belief that the importance of the contributions of individuals with differing views and experiences will increase as the financial world becomes ever more complex.


As part of its corporate reorganization, Gerdau also brought in two Independent board members: former President of the Brazilian Central Bank, Affonso Celso Pastore, and former Bunge International CEO, Oscar Bernardes. According to, the group’s CEO, Jorge Gerdau Johannpeter, these individuals were selected based on their international contribution potential. Pastore and Bernardes have joined the other five board members, four of them family members and one a Gerdau officer.  Says Johannpeter, “We are aiming for a total of ten board members and, in theory, the next ones will also be independent.”


The CCR (Highway Concession Company), the first company to join the Bovespa New Market broke away from tradition on electing its first Independent Board Member. In its search for an executive respected in the financial market, the company elected the investment director of a third party investment management fund, Ana Novaes. Explains CCR financial director, Líbano Barroso, "We sought someone who would add value to the business and for the investors.” He said that the company has also decided to elect two more Independent Board Members, adding, “We are analyzing market names.”

