THE NON-EXECUTIVE DIRECTOR : THE MINORITY SHAREHOLDER'S GUARDIAN
South Africans and many English law based jurisdictions are familiar with the concept of the executive director and the non-executive director.  The executive director would, in addition to being a director also be an employee of the company.  As such, an executive director would be immersed in the day to day running of the company and would thus be best placed to have all of the information relevant to the company and its operations at his or her disposal.

The non-executive director on the other hand is not an employee of the company and would generally have no day to day involvement in its operations.  Ordinarily the non-executive would have some relationship with some of the company's shareholders and he would, by implication if nothing else, keep an eye on that shareholder's interests by attending directors meetings on a regular basis.  Bearing in mind the discrepancy between the involvement of the executive and the non-executive director, it may come as a surprise to some that the law does not recognise a distinction between their duties and obligations to the company.  In all instances, a director's duties are to :

· exercise his powers bona fide and for the benefit of the company; and

· to display reasonable care and skill in carrying out his office;

· act in good faith towards his company;

· exercise his power as director for the benefit of the company; and

· avoid conflict between his own interests and those of the company.

The King Report on Corporate Governance for South Africa 2002 ("King II") introduced the concept of the "independent director".  Essentially, an independent director is one who has no relationship with any significant shareholder of the company nor with the company itself (other than by virtue of his directorship).

The perennial problem of minority shareholders is that their relationship with the company arises out of the articles of association which are nothing more than a contract between them and the company.  This is their only means of protection and has, in practice, been ineffective.  In essence, the dominant shareholders have controlled the board of directors and through them, the company.  The problem then arises that control is exercised for the benefit of the controllers and not necessarily for the benefit of the company as a whole.

Similarly it is the executive directors who are usually empowered to run the company and as such they generally control its activities, including the disbursement of its favours.  Again there is at least the prospect of a conflict of interests in that the directors may be inclined to favour themselves rather than the company.  For example news of directors receiving magnificent increases at time when companies are doing badly is often received with cynicism by those shareholders who had no input in those increases.

In practice the potential for such conflicts is recognised and as a consequence, there are many examples where shareholders adopt practical steps to minimise the risk to themselves.  For example, in private companies shareholders' agreements are usually concluded which enable them to have a greater input in the management of the company than their minority shareholding would ordinarily have permitted in a majoritarian system.  Similarly, shareholders when faced with a proposed management buy out are traditionally suspicious – their obvious concern being whether the very people with the best knowledge of the company and its prospects are making a fair offer to acquire either their shares or the business of the company in which they hold the shares.  At the level of listed public companies, the same degree of suspicion exists where dominant shareholders seek to oblige minority shareholders to sell them their shares.

It is at least partly by reason of the fact that directors' activities are not transparent to the shareholder investors and by virtue of the ability of controlling shareholders and directors to use their position as insiders to influence other directors and even certain suppliers such as accountants and lawyers, that investment and corporate governance disasters of the magnitude of Enron and, in South Africa, Regal, occur.

It is for these reasons that King II advocates the reconstruction of boards and committees to include independent non-executive directors.  The intention being that these persons would be truly independent and would therefore not be subject to a conflict of interest or to improper influence.  Furthermore, the recommendation is that non-executives should be individuals "of calibre and credibility, and have the necessary skill and experience to bring judgement to bear independent management on issues of strategy, performance, resources, transformation, diversity and employment equity, standards of conduct and evaluation of performance".

It is specifically proposed by King II that boards of directors should be composed of a significant number of independent directors and also that certain functions of the board should be delegated to committees (such as the audit committee, the remuneration committee and the nomination committee) on which independent directors comprise the majority.
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